








cliéar declaration that Pennsylvanians are better served by having distinct causes of
action for negligence and strict liability.

3.2 “Reasonableness” concepts even in inadequate warning and defective

design cases focus onrthe product and not the conduct.

Some of the impetus for the regression to a reasonableness standard has come
from the notion that embracing negligence concepts, i.e., “reasonableness,” is merely
making explicit criteria which are implicitly utilized in the tests for design and failure to
warn cases. Indeed, that appears to be the purpose of much of the amicus brief filed by
the Product Liability Advisory Council, to demonstrate the number of ways “reasonable”
is referenced in the comments to Section 402A. See Brief of Amicus Curiae Product
Liability Advisory Council, Inc. in Support of Appellants, at 4-6. However, while
Pennsylvania law may discuss ‘“reasonableness” in the process of deciding whether
strict liability is appropriate as a matter of law, Azzarello, supra, 480 Pa. at 558, 381 A.
2dl at 1026 (the phrases “defective condition” and “unreasonably dangerous” are terms
of art used by the court in its judicial function to determine when strict liability is
. appropriate), the focus is always on the question of whether it is reasonable to consider
the product itself as defective, and not whether the manufacturer/supplier has acted

reasonably. Phillips v. Cricket Lighters, 576 Pa. 644, 656, 841 A. 2d 1000, 1007 (2003)(

Strict liability focuses solely on the product, and is divorced from the conduct of the

manufacturer){Cappy, C. J.).

Thus, although “failure to warn” product cases may appearto be rooted in

negligence concepts, see. e.q., Ellis v. Chicago Bridge & iron Co., 376 Pa. Super. 220,

232-233, 545 A.2d 906, 912-13 (1988)(“ a determination of whether an object is
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unreasonably dangerous without adequate warnings, and thus defective, necessarily
involves negligence principles such as reasonableness or foreseeability”),8 it is

important to recognize the distinction between negligence and strict liability in such

cases.

[Flailure to warn in strict liability differs markedly from failure

to warn in the negligence context. Negligence law in a
failure-to-warn case requires a plaintiff to prove that a
manufacturer or distributor did not warn of a particular risk

for reasons which fell below the acceptable standard of care,
i.e., what a reasonably prudent manufacturer would have
known and warned about. Strict liability is not concerned

with the standard of due care or the reasonableness of a
manufacturer's conduct.... Thus, in strict liability, as opposed
to negligence, the reasonableness of the defendant's fa;lure
to warn is immaterial.

Anderson v. Owens-Corning Fiberglas Corp. 53 Cal. 3d 987, 1002-03, 281 Cal Rpir.

528, 537-38, 810 P. 2d 548, 558-59 (1991)(emphasis added). See Phillips v. A Best

Products, Inc., 542 Pa. 124, 131, 665 A.2d 1167, 1171 (1995)(failure-to-warn claim
requires the plaintiff to show only that a warning of a particular danger was either
inadequate or altogether lacking, and that this deficiency made the product
"unreasonably dangerous,” as determined by the court, and that the defect caused
injury.) Likewise, in the design defect context, “{tlhe reasonablenéss of the
manufacturers’ conduct in choosing a particular design is not an issue.” Sheehanv.

Cincinnati Shaper Co., 382 Pa. Super. 579, 583-84, 555 A.2d 1352, 1355 (1989),

In other words, the conduct of the manufacturer is not judged by reference to

EH was actuatly a case in which the application of a strict liability claim to the product
at issue was deemed by the court fo be inappropriate.
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other manufacturers; the productis judged as either sufficient or deficient. Therefore,
rather than look at the case from the viewpoint of fault, which is essentially a

discussion of minimum standards, strict liability theory views the case from the

guestion of what is possibie,g recognizing that virtually no product can be made
absolutely safe. Pennsylvania courts determine as a matter of law that the jury may
impose liability where the dangers that cause injury could have been eliminated from

the product, feasibly and without undue economic burden whether or not the rest of the
industry is doing so.

3.3 The new Restatement would shift the focus to industry standards,

confrary to current Pennsylvania law.

Under the new RESTATEMENT THIRD formuiation, in contrast, the plaintiff's case
will necessarily shift from demonstrating the dangerous characteristics of the product to
.an attack on the entire state of the art of the defendants’ industry, a more difficult, if not
nearly impossible, task. It has been observed that "because of the complexity of the
technology, and the intricacy of the issues, such cases tend to begin with a strong
presumption in favor of the manufacturer.” Shapo, “In Search of the Law,” supra, at
691 (emphasis added). An important effect of an explicit departure from strict liability for
design defect cases will be to introduce an extra weéght in the scale against design

complaints. |d.

s Moreover, in the context of inadequate warning cases, it has been heid that the
necessity of a warning depends not upon what risks other manufacturers have
identified, but “in part upon the knowledge of the ordinary consumer who purchases it,
with the ordinary knowledge common to the community” as to the characteristics of the
product.” Ellis, supra, 376 Pa.Super. at 230-31, 545 A.2d at 912, the so-called
“‘consumer expectations test.” Id., at 912 n.11.
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in Pennsylvania, this Court has rejected application of the state-of-the-art

defense in strict liability suits. Normann v. Johns-Manville, 406 Pa. Super. 103, 107, 5693

A.2d 890, 893 (1991). See Lewis v. Coffing Hoist Division, Duff-Norton Co.. Inc.,

515 Pa. 334, 528 A.2d 590 (Pa. 1987){evidence of industry standards inadmissible). In

Lewis v. Coffing Hoist Div., Duff-Norton Co., this Court stated that “ ‘industry standards’
go to the negligence concept of reasonable care, and . . . such a concept has no place
in an action based on strict liability in tort.” 1d. 515 Pa. at 343, 528 A. 2d at 594 (citing

Holloway v. J.B. Systems, Lid., 609 F.2d 1069 (3d Cir.1879). In so holding, this Court

stated:

Having reached the conclusion that evidence of industry standards
relating to the design of the control pendant involved in this case, and
evidence of its widespread use in the industry, go to the reasonableness
of the appellant's conduct in making its design choice, we further conclude
that such evidence would have improperly brought into [this strict liability]
case, concepts of negligence law.

Lewis, 515 Pa. at 343, 528 A.2d at 594.

Repeatedly, our appellate courts have affirmed this principle. Defendants in

| asbestos cases often attempt o pfove that they complied with OSHA standards
regarding fiber release in the workplace. Courts have cbnsiétent!y held that it
impermissible to show complianqe with government standards as a defense to a strict
liability claim because the manufacturer's conduct is irrelevant in strict liability. In

Sheehan v. Cincinnati Shaper Co., 382 Pa. Super. 579, 584, 555 A.2d 1352, 1355 (1989),

the Pehnsyivania Superior Court, relying on the Pennsylvania Supreme Court decision in

Lewis v. Coffing Hoist Div., Duff-Norton Co., 515 Pa. 334, 528 A.2d 590 (1987), held

that OSHA standards were inadmissible in a strict liability action. Sheehan, supra, 382 Pa.
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Super. at 384, 555 A. 2d at 1355. The court recognized that "OSHA regulations . . . would
introduce into a strict liabiiity action the reasonableness of [the manufacturer’s actions],

an issue irrelevant to whether liability attaches.” Id.

3.4 The Restatement Third will impose additional hurdles through the
requirement of evidence of a reasonable alternative design as a part
of a prima facie case.

In addition to returning Pennsylvania product liability law to a fault based system
and judging conduct based upon industry standards, the proposed Restatement will
also present a significant new hurdle to a plaintiff's recovery. As the Supreme Court of

Wisconsin observed:

...we are more troubled by the fact that 2(b) sets the bar
higher for recovery in strict products liability design defect
cases than in comparable negligence cases. Section 2(b)
does not merely incorporate a negligence standard into strict
products liability law. Instead, it adds to this standard the
additional requirement that an injured consumer seeking to
recover under strict products liability must prove that there

was a “reasonable alternative design” available to the product's
manufacturer. Thus, rather than serving the policies underlying
strict products liability law by allowing consumers to recover for
injuries caused by a defective and unreasonably dangerous
product without proving negligence on the part of the product’s
manufacturer, 2(b) increases the burden for injured consumers
not only by requiring proof of the manufacturer's negligence,

but also by adding an additional-and considerable-element of
proof to the negligence standard.

Green v. Smith & Nephew AHP_ Inc., 245 Wis.2d 772, 823-24, 629 NW.2d 727, 751-52

(Wis. 2001)
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The RESTATEMENT THIRD makes proof of a reasonable alternative design a part of
the plaintiff's prima facie case. RESTATEMENT (THIRD) OF ToRrTs, §2, comment d (*Under
prevailing rules concerning allocation of burden of proof, the plaintiff must prove that
such a reasonable alternative was, or reasonably cou‘ld have been, available at time or
sale or distribution.* ) While plaintiffs currently often present such evidence through

expert testimony, it is not a requirement for a prima facie case. DiFrancesco v. Excam,

Inc., 434 Pa. Supér. 173, 178-79, 642 A.2d 529, 531(1994)(Plaintiff in producis liability
action is not required to provide specifications and plans for safer designs as well as

risk/effectiveness ratios respecting the newer, safer design. See also Spino v. John S.

Tilley Ladder Co., 548 Pa. 286, 293, 696 A.2d 1169, 1172 (Pa.1997)("Pennsylvania

law requires that a plaintiff prove two elements in a product liability action: that the
product was defective, and that the defect was a substantial factor in causing the

injury. ... the question is whether the product should have been designed more

safely”).

To explicitly require that proof as an element of the plaintiff's case before the
" consumer can reach a jury,10 presents a significant barrier to the prosecution of such

cases, and unreasonably tilts the playing field in favor of the manufacturers. Critics

posit that due to the added cost and risk of a directed verdict, some plaintiffs with

0 1o be sure, while the comments to the RESTATEMENT THIRD point to other means of
proving defectiveness, as a practical matter it is the “black letter” of Section 2 that courts
will look to as the standard, and plaintiffs will be forced to present expert testimony in
virfually all cases.
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meritorious claims will not reach the jury,"

and others may not find representation at
all. Corboy, Philip H., “The Not-So-Quiet Revolution Rebuilding Barriers to Jury Trial in
the Proposed Restatement (Third) Of Torts Products Liability” 61 TENN.L.REV. 1043,
1095-96 (1994). "Because product manufacturérs are by definition experts in product
design and consumers are not, it seems perverse to argue that consumers should be
required to prove both that an alternative design exists and that it is a reasonable one.
A consumer confronted with such a requirement might well say to the manufacturer
that argued in its favo_f, ‘| thought that was your job.”” Shapo, “In Search of the Law,”
supra, at 669-670. Putting the burden on the defendant is more appropriate because
what the manufacturer knew or should have known and what wa;s feasible at the time
the product was infroduced into the stream of cbmmerce is information more likely
within the control of the manufacturer. Corboy, supra, at 1099.

3.5 The Restatement Third will not continue the public policy of providing

an incentive to produce safer products.

Clearly, the present approach to product liability actions under Section 402A has
served the interest of promoting product safety. “A generation of precedent indicates |
that judicial adoption of Section 402A encompassed a commitment to a higher level of
consumer protection than did the prior law. A return to the standards prevailing before
Section 402A presumably would entail a return to the level of consumer protection that
existed then.” Shapo, “In Search of the Law,” supra, at 696.

A system which imposes economic sanctions on makers of defective products

provides an incentive for manufacturers to provide safer products, and the past decades

" The need for expert testimony, industry data, and comparisons with similar products
will aiso be confusing to both the courts and the juries.
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of product liability law demonstrates considerable success toward that goal. Van Flein,
Thomas V., “Prospective Application of the Restatement (Third) of Torts: Products
Liability in Alaska” 17 AtASkA L. Rev. 1, 10-11 (2000). Van Flien details the following
instances where product liability lawsuits have resulted in safer consumer products,

such as the following: (1) more flame resistant pajamas, see Gryc v. Dayton-Hudson

Com., 297 N.W.2d 727 (Minn. 1980) (where the manufacturer was utilizing a flammable
material and, as a result of verdict, manufacturer utilized flame retardant in |

manufacturing .process); (2) over-the-counter medications with warnings about possible
drug interactions, see Steve Bates & Charles W. Hall, Tylenol Verdict Puts Spotlight on

Drug Labels, WASHINGTON POST, Oct. 22, 1994, at A1; (3) tampons made with lower

absorbency in order to lower the probability of toxic shock, see Q'Gilvie v. International
Playtex, Inc., 821 F.2d 1438, 1449-50 (10™ Cir. 1987) (trial court ordered manufacturer
to either withdraw fiber from use in tampons and obtain remittitur on punitive damages
or accept imposition of punitive damages; appellate court reinstated punitive damage
award although manufacturer modified tampon design); (4) removal of the Dalkon

Shield interuterine device, see, e.q., Tetuan v. A. H. Robins Co., 738 P.2d 1210 (Kan.

1987); and (5) modifications of breathing and ventilator medical devices after an

adverse verdict. See Airco, Inc. v. Simmons First Nat'| Bank Guardian, 638 S.W.2d 660

(Ark. 1982) (where after the verdict the manufacturer voluntarily issued a medical device
alert in conjunction with the FDA). “Certainly this is one area of the law that has a direct
and important influence in nudging manufacturers to make safer products where the
manufacturers have proven reluctant or unwilling to do so based simply on market

factors.” Van Flein, supra, at 10-11. To adopt the RESTATEMENT (THIRD) approach now
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* would mean a reversion to a system where the manufacturers and distributors have less
incentive to make certain their products are safe. This Court should not discard the
social policies that have in ‘fact been successful in improving consumer safety. This
Honorable Court has in the past recognized that the "deterrent effect of imposiﬁg strict
product liability standards would be weakened were we to allow écﬁons based upon it to
be defeated, or recoveries reduced by negligence concepts. We will not countenance

such a development.” Kimco Development Corp., supra, 637 A.2d at 607. No

justification has been advanced to support that development now.
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CONCLUSION

Based upon the foregoing arguments and authorities, Appellee requests that this
Honorable Court dismiss the appeal as improvidently granted. In the alternative,
Appellee requests that the Court decline to adopt Section 2 of the RESTATEMENT (THIRD)

oF TorTs-PrODUCTS LIABILITY, and affirm the decision of the Superior Court.
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